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Dominant Presence in Broadcasting and 
Out-of-Home Media 

Recent Lead Managd Equlty Offerfngs ($in mm except per share amounts) 

At Flling A i  Offering Change Flle to Mfer Amount 

$23.75 $254.1 $1.0 $25.00 $275.0 5.0% 3.0% $275.0 07/21/39 
Client Shares Pdce Amount Shares Price Amount Price Size Raised Date 
Pinnade Holdlngs 
Salem 
Clear Channel 
nnnacle Holdlngs 
Mar  Channel 
Brlfsh sky 111 
Lamar Advefising 
Capstar BroadcasPng 
Clear Channel 
Chmw!Ior Media 
Haftel EmadcasBng 
Lamar Adverbsing 
Unhrersal Outdoor 
Outdoor Systems 
C b r  Channel 
Heftel Bmadcaslhg 
Evergreen Meda 
Unlveisal Ouldwr 
Outdoor Systems 
Unbend Outdoor 
C h  Channel 

10.7 
7.5 
16.0 
20.0 
15.0 
NA 
6.4 
31.0 
5.6 
16.0 
4.7 
1.2 
4.8 
12.7 
10.0 
3.B 
8.0 

1.7 
6.2 
2.5 

5.8 

Average Change File lo ORer 

$20.00 $150.0 
$70.83 $1,300.0 
515.00 $300.0 

NA NA 
$31.38 $200.0 
$19.54 $604.5 
$95.70 $525.3 
W.25 $660.0 
$45.13 $212.1 
$30.75 $36.9 
$36.25 $174.0 

~ 0 . 1 9  $752.8 

$29.75 5377.8 
$47.25 a47z.s 
$41.13 U5B.4 
531.00 $248.0 
934.25 $196.9 
$27.50 $21 1.8 
$13.50 583.7 
$78.00 $195.0 

8.4 
20.0 
20.0 
15.0 
111.5 
6.4 
31 .O 
6.0 
19.0 
5.1 
1.2 
5.5 
13.0 
11.0 
4.6 
9.0 
6.5 
8.6 
6.2 
3.5 

$22.50 $188.0 
$70.63 $1,4125 

$48.38 $725.7 
$6.87 $766.0 
$29.00 $184.9 
$19.00 $589.0 
$99.1 3 $594.8 
$47.25 $897.8 
$41.50 $210.6 
$30.75 $36.9 
535.00 $192.5 
$30.25 $393.3 
$49.00 5539.0 

$30.63 $275.6 
$37.00 $240.5 

$14.00 $280.0 

$38.50 $175.2 

$3431 $296.7 
514.50 $ a w  
$84.00 ~ 2 9 4 . 0  

Deutsche Bane Alex. Brown 

Deutsche Bank 

12.0% 12.5% 
0.0% 8.7% 
-6.7% -6.7% 
-3.6% -3.6% 

NA NA 
-7.6% .7;6% 
-2.6% ' -2.6% 
3.6% 13.0% 
14.556 36.0% 
-8.0% -0.7% 
0.0% 0.0% 
-3.4% 10.6% 
1.7% 4.1% 
3.796 14.1% 
-6.4% 10.6% 
-1.2% 11.1% 

25.5% 40.1% 
7.4% 7.4% 
7.746 50.896 
1.8% 11.7% 

8.0% 22.1% 

$217.4 07/01/99 
$1,412.5 05119199 
3280.0 02/19/99 
$834.5 imma 
$766.4 1011398 
$212.6 06104198 
$617.4 05126198 
$684.0 03125198 

$ i . o m  031m~a 
$235.5 01116198 
$36.9 11112197 
$227.7 08115197 
$452.2 05122KI7 

$195.4 02104197 
$312.4 10117196 r 

x 
$341.2 08(19196 
$103.4 07123D6 
$323.4 06/14/96 

5588.0 0 ~ 4 1 ~ 7  
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Spanish Broadcasting System, Inc. Positioning 

= Pure-play attractive radio sector 

m Leading Hispanic radio operator 

Fast growing Hispanic radio niche 
Fast Hispanic population growth in the US 
Exploding purchasing power 

I Hispanic targeted radio advertising is fastest growing niche 

rn Yet stlll significant ratings 1 revenue gap for Hispanic radio operators 

the US: 
8 Radio stations in attractive markets which reach over 50% of the Hispanic population in 

Los Angeles, New York, Puerto Rico, Miami, Chicago and San Antonio 

Significant acquisition capacity after balance sheet re-capitalization with IPO proceeds 

m Experienced and proven management team 
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Valuation Summary 
i 
r 

IPO Assumptons 

Deutsche Banc Alex. Brown 

T&I Mfertng Slze 
Gmss Spread 
Deal Fee & Expenses 
Ne1 ORedng Proceeds 
Cash & Equlvalenls (’1 
Total Debt (‘I 
Pro F m a  Debt 

6.50% 
1.60% 

$230,000 
$36.738 
5389.634 
$171,553 

Total Firm Value 
Original Equity Total as a Multipte ot 

Equity Equity Trading Firm 1B99E 2OOOE Public Investor 
Value Value [l5%L Value Value EBlTDA EBITDA Ownership Ownership 

Pre-Money IPO 

ISpanlsh Broadcasting System $40.000 $52,000 I 
$298,405 $548.405 $645,183 
$342,605 $592,605 $697,183 
$386,805 $836.805 $749.1R3 ., . _ _  
5431,005 $681;005 $801.183 
8475,205 $725,205 $853,183 

$563.605 5813,605 $957,183 
5807.805 $857,805 $1,009,183 
$652,005 $902,005 $1,061,183 

v 

5780,000 
$832,000 
S884.000 
S936;WO 

$1;092loOo 
$1,144,000 
$l.l96,000 

19.5 x 
20.8 x 
22.1 x 
- 
23.4 x 
24.7 x 
26.0 x 
27.3 x 
2 8 . 6 ~  
29.9x 

- 

15.0 x 
16.0 x 
17.0 x 
1 8 . 0 ~  
19.ox 
20.0 x 
21.0 x 
22.0 x 
23.0 x 

45.6% 54.4% 
42.2% 57.8% 
39.3% 60.7% I 
36.7% 63.3% I 
34.5% 65.5% 
32.5% 67.5% 
30.7% 69.3% 
29.1% 70.9% 
27.7% 72.3% 
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Selected Comparable Company Analysis 

Adluwted Market V0 luem as a mu It1 le ob 

Gal. 98 cat. a0 PmForma ProFofme Price lo Prlc.3 m Net Debt” 
Revenuss Reronuer Gal. 99 cal. 00 Cab. 99 ATCF Cal. 00 ATCF lo Gal. 89 OB EBITDA 

Cornnaw Na me E*f 121 FEITDA” E91TDAN Pershare” P@I $ha re _EQITD* m Mars,” ,I, 

AMFM I” 
Citadel 
Clsar Channel 
COX 
Cumulus 
Emmis 
En l s r oo m 
Ulspanlc 
InfhIty * 
Rad!! One 
S w  
Salem 
Slnclalr 
Weshvocd One 

7.9x 
7.7x 
9.7x 
7 . a  
5 . h  

0 . 4 ~  
2 0 . 7 ~  
1O.Bx 
10.4x 
4.3x 
6.9, 
5.3x 
5.a 

s.sx 

7.2x 
7 . 1 ~  
Q.0X 
6.h 
4.8x 
5.8x 

18.8~ 
’ 1O.lx 

9.3x 
4.1x 
8.4X 
5 . 1 ~  
4.m 

7 . a ~  

1e.a 
22.9x 
26.8~ 
21.P 
18.2r 
1 5 . 7 ~  
26.8X 
49.4x 
23.6~ 
2 9 . 9 ~  
13,% 
19.fx 
10.9x 
21.2x 

15 .m 
19.7x 
W.lx 
18.4X 
16.3~ 
i3.m 
22.* 
39.8X 

24.W 
11.9x 
17.4x 
10.2x 
17.5x 

20.5~ 

24.5x 
%.ax 
34.ox 
31.4~ 
371x 
2 0 . 4 ~  
33.8X 
59.9x 
36.4% 
64.5X 
17.4~ 
3 0 . a  
10.6~ 
%.OX 

1 9 . 7 ~  
x . 3 x  
28.Bx 
26.lX 
29.1x 
16.4x 
29.0~ 
51.7x 
29% 
4 2 . 5 ~  
1s.sx 
26.2x 
9.4x 
26.2~ 

6.4x 
3 . 8 ~  
3.6~ 
2.9% 
B.3x 
5.m 
2.7x 
.3u 

1.6x 
4.6x 
3 . a  

.5X 
6 . 4 ~  
1.4x 

40.2% 
31.7% 
32.5% 
32.3% 
21.1% 
36.6% 
29.3% 
W.3% 
43.2% 

30.3% 
33.0% 
41.8% 
22.1% 

3 a . i ~ ~  

Dsutsoha Banc AIex. Brawn 

Deutsche Bank 1/1 

1 

P 



I 

Selected Comparable Company Analysis 

ETCF 
P.1 Sham 
Gal, 99 01 

$2.23 

S0.65 

SZ.08 

$1.80 

90.65 

$289 

61.15 

$1.27 

$0.76 

$a78 

61.27 

60.88 

Sl.71 

$4.09 

Deutsche Banc Alex. Brown 
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ATCF 
Pet Share 
Gal. 00 

V .80  

V.03 

S2.17 

16217 

50.63 

53.34 

$1 34 

$1 47 

m 95 

s1.00 

s1.40 

$1.04 

11.93 
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Selected Comparable Company Analysis 

Total Market Cap I2000 EBITDA 
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Initial Public Offering Summary Term Sheet 

Issuer ................................................. Spanish Broadcasting System, lnc. 

Security .............................................. Class A Common Stock 
Offering size .................................... $250 million 
Primary Shares ................................ $250 millinn ..... - .. 
Secondary Shares .............................. UP to $50 million (100% of over-allotment option) 
Over-Allotment Option ..................... 15% of total shares offer& 

Underwriters ...................................... Lehrnan Brothers, Deusche Baric Alex. Brown 
and one addltional Go-Manager 
6.25 - 6.5ff% 

Underwriter Economics .................... Management and Underwriting: PreDetermined Split 

Other Expenses .................................. Company assumes legal, accounting and filing fees and 

Underwriting Spread ........................ 

lnstitufionat pot: 100% competitive with cap on lead 

management's roadshow travel 

Distrlbuflon ........................................ Institutional: 75% - 80% (including 10-15% international) 
Retail: 20% - 25% 

Lack-Up Provisions ............. : ............ 180 days 

Deutsche Banc Alex. Brown 

Deutsche Bank 
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Mr. Joseph A. Garcia 
Chief Financial Officer 
Spanish Broadcasting System 
2601 South Bayshore Drive, PH 
Miami, Florida 33 133 

(305) 441-6901 



R O A D C A S T I N G  S Y S T E M  

- 
Raul AIarc6n 
PRESIDENT 

August 13,1999 

L. Lowry Mays 
Chief Executive Officer 
Clear Channel Communications, Inc. 
77 10 Jones Maltsberger 
San Antonio, Texas 78216-6944 

McHenry T. Tichenor, Jr. 
Chief Executive Officer 
Hispanic Broadcasting Corp. 
3 102 Oaklawn Avenue 
Dallas, Texas 752 19 

Gentlemen: 

It has come to our attention that your companies, through their authorized 
agents and representatives, have been contacting various investment banking 
firms and leading media analysts in an attempt to prevent Spanish 
Broadcasting System, Inc. from obtaining the cooperation and backing of the 
investment banking community for SBS’s upcoming initial public offering. 
As explained below, such conduct by Clear Channel and Hispanic 
Broadcasting is actionable under both state and federal law. Accordingly, 
SBS will not hesitate to take appropriate legal action against your companies 
if the conduct described in this letter does not cease immediately. 

We have been advised by counsel that the conduct described above - the 
clear object of which is to deprive SBS of the cooperation and resources of 
the financial community for its upcoming initial public offering - is legally 
actionable. To begin with, the conduct exposes your companies to 
substantial civil liability under numerous state laws, including: 
(1) tortious interference with business relationships and economic 
advantage; (2) interference with prospective contractual relations; and (3) 
defamation. In addition, Clear Channel’s active involvement in Hispanic 

3191 CORAL WAY, SUITE 805, MIAMI, FL 33145, TEL (3051 443-9090 FAX (305) 444-2179 



Messrs. Mays and Tichenor 
August 13,1999 
Page Two 

Broadcasting's efforts to derail our initial public offering - apart from 
violating FCC passive investment regulations - constitutes a conspiracy to 
restrain trade in violation of federal and state antitrust law. Finally, the 
financial institutions your companies have been threatening may themselves 
have standing to complain about your companies' tactics, which are difficult 
to distinguish from extortion. 

Unless your companies immediately cease the conduct described above, SBS 
will have no choice but to take appropriate legal action and seek all appropriate 
relief (including damages). Indeed, to the extent SBS has already suffered harm 
because of your companies' conduct, we are reserving all our legal rights. 

Sincerely, 
I 

Raa Alar&, Jr. 
Chief Executive Officer 
Spanish Broadcasting System, Inc. 

cc: Kay, Scholer, Fierman, Hays & Handler, LLP 



Mr. Alfiedo Alonso 
President 
Mega Communications 
360 Lexington Avenue 
New York, New York 

(646) 227-1320 
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SUBMISSION OF SPANISH BROADCASTING SYSTEMS, 
INC. TO THE ANTITRUST DIVISION OF THE UNITED 
STATES DEPARTMENT OF JUSTICE REGARDING 
PROPOSED MERGER OF CLEAR CHANNEL 
COMMUNICATIONS, INC. AND AMFM, INC. 

Of Counsel: 

Jason L. Shrinsky 
Richard M. Steuer 
Howard Kleinhendler 

December 23, 1999 

KAYE, SCHOLER, FIERMAN, 
HAYS & HANDLER, LLP 

425 Park Avenue 
New York, New York 10022 
(212) 836-8000 



As requested, Spanish Broadcasting Systems, Inc. submits the following 

memorandum. 

Introduction 

The proposed merger between Clear Channel Communications, Inc. (“Clear 

Channel”) and Ah4FM Inc. will create the largest out-of-home media company in the world with 

over 830 domestic radio stations. In the Government’s review of that merger, Clear Channel’s 

28.7% interest in Hispanic Broadcasting Inc.’s (“Hispanic”) common stock warrants close 

examination. Without a thorough investigation into Clear Channel’s relationship with Hispanic, a 

significant potential for anticompetitive practices in the radio markets where Clear Channel and 

Hispanic own and operate radio stations, or practices leading to a monopoly position, will be left 

unchecked. 

Hispanic is the largest owner and operator of Spanish language radio stations in the 

United States. Spanish language radio is concentrated in fifteen major markets and Hispanic has 

announced a corporate strategy of dominating all ofthese markets through an aggressive, short term, 

$1 billion acquisition campaign which includes acquiring radio stations presently being divested by 

Clear Channel as part of its merger with AMFM. Through its 28.7% stock interest in Hispanic, 

which as demonstrated below, provides Clear Channel significant influence over Hispanic’s business 

operations, Clear Channel will be able to use its vast new resources to boost both the Clear Channel 

and Hispanic stations to the top of the radio markets, leading to anticompetitive or monopolistic 

activity. Ultimately, Clear Channel stands to reap huge financial benefits through its ownership in, 

and control over, Hispanic. Thus, a thorough investigation of Clear Channel’s holdings in Hispanic 

should be pursued before the AMFM merger is consummated. 



Factual Background 

Clear Channel’s merger with AMFM will create a $23.5 billion media giant.’ Even 

after the companies’ anticipated divestitures, the new entity will own 830 radio stations in 187 

United States markets.2 Aside from its wholly owned radio stations, Clear Channel currently holds 

a 28.7% stake of the outstanding common stock of Hispanic Broadcasting Corp. formerly known 

as Heftel Broadcasting Corp.’ Hispanic is the largest Spanish language broadcaster in the United 

States, owning 45 stations, and has announced plans to make $1 billion in acquisitions in the next 

three to four years! Hispanic’s announced corporate strategy is to “own and program top 

performing Spanish language radio stations, principally in the fifteen largest Spanish language radio 

markets in the United States.”’ As part of its acquisition efforts in Spanish language radio, Hispanic 

has announced that it has submitted bids to Clear Channel to acquire stations being divested in the 

Clear Channel AMFM merger.6 Currently, it is reported that eventually Hispanic intends to own 

three FM stations and one AM station in each ofthe fifteen largest Spanish language markets, where 

the listening audience is expected to reach 11.8 per cent of the United States population by 2000.7 

I 

2 - Id. 

3 

Clear Channel Press release, October 4, 1999. (Attached as Exhibit 1). 

The company changed its name in June 1999. Heftel Broadcasting Corp. Proxy Statement 
filed June 3, 1999. (Attached as Exhibit 2). 

Bloomberg.com, December 8, 1999. (Attached as Exhibit 3). 

Heftel Prospectus Supplement to Prospectus dated December 24, 1997, dated June 1,1999, 
at pg. S-4. (Attached as Exhibit 4). 

Bloombere.com, December 8, 1999. 

Id. 

4 

5 

6 

7 - 
2 

http://Bloomberg.com
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- This combination of radio stations coupled with the Clear Channel ownership of an additional five 

( 5 )  FM stations in the same market is anticompetitive. 

Clear Channel's ownership interest in Hispanic is significant. Presently, Clear 

Channel owns all of Hispanic's outstanding non-voting Class B Common Stocks which is 

convertible at will, at any time, to voting Class A common stock? As of March 31, 1999, Clear 

Channel's Class B Common Stock holdings, if converted on that date, would give it 28.7% of all 

outstanding Hispanic Class A voting stock." This is the single largest shareholder position in 

Hispanic. The present Class A stock of Hispanic is held largely by the Tichenor family. McHenry 

T. Tichenor, Jr., Hispanic's president owns 20.5%, McHenry Tichenor, a director, owns 20.4% and 

Warren W. Tichenor owns 20.5 % of Hispanic stock." 

Even if not converted, Clear Channel's Class B stock holdings give it a remarkable 

degree of control over the corporate activity of Hispanic. Under Hispanic's Certificate of 

Incorporation, as long as Clear Channel owns 20% of Hispanic's stock," Clear Channel must 

consent in writing before Hispanic may: 

8 

9 

Heftel, June 3, 1999 Proxy Statement, at pg. 4. 

Second Amended and Restated Certificate of Incorporation of Heftel Broadcasting 
Corporation, filed March 3, 1997, 5 5.7(c), at pg. 3 ("Each Class B Share shall be 
convertible, at the option of its holder, into one fully paid and non-assessable Class A Share 
at any time.") (Attached as Exhibit 5). See also id., at 5 5.5 ("The holders of Class A Shares 
shall vote on all matters submitted to a vote of the stockholders"). 

Heftel Prospectus, dated June 1, 1999, at S-6. 

Heftel June 3, 1999 Proxy Statement, at pg. 5. 

This interest is "calculated as if all Class B Shares owned, or deemed owned by [Clear 
Channel] had been converted to outstanding Class A Shares." Heftel March 3, 1997 
Amended Certificate of Incorporation, 3 5.10 at pg 5. 

Io 
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a) sell or transfer all or substantially all of its assets or merge with another entity 

where Hispanic’s shareholders, prior to merger, would not own at least 50% 

of the capital stock of the surviving entity; 

issue any shares of Preferred Stock; 

amend the corporation’s certificate of incorporation if such amendment 

adversely affects the rights of Class B Shareholders; 

declare or pay any non-cash dividends or any non-cash distribution; 

amend the articles of incorporation concerning the corporation’s capital 

stock. 

b) 

c) 

d) 

e) 

Second Amended and Restated Certificate of Incorporation of Heftel Broadcasting Corporation, filed 

March 3, 1997, 5 5.10. (Exhibit 5). 

In a recent prospectus, Hispanic admitted that the control Clear Channel exerts over 

Hispanic’s business activities, as described above, “could have the effect of delaying or preventing 

a change in control, which could deprive our stockholders of the opportunity to receive a premium 

for their shares. These provisions could also make us less attractive to a potential acquirer and could 

result in holders of Class A common stock receiving less consideration upon a sale of their shares 

than might otherwise be available in the event of atakeover attempt.” Heftel Prospectus Supplement 

to Prospectus dated December 24, 1997, dated June 1, 1999, at pg. S-6. (Exhibit 4). Hispanic also 

recently admitted that Clear Channel’s 28.7% stock interest had the further potential materially to 

affect Hispanic’s business operations: 

“Clear Channel owns a significant percentage of our common stock. 
Any direct or indirect sales of our stock by Clear Channel could have 
a material adverse effect on OUT stock price and could impair our 

4 



- ability to raise money in the equity markets.” 

Finally, Hispanic reports that “Clear Channel has advised us that it does not intend 

to engage in the Spanish language radio broadcasting business in the United States, orher than 

through its ownership ofour shares. ” Id. (emphasis added). 

Analysis 

The potential anticompetitive effect of Clear Channel’s continued ownership of 

28.7% of Hispanic’s stock is manifest. Clear Channel’s 28.7% stock interest results in significant 

control over Hispanic’s business activities: 

First, Clear Channel may control Hispanic’s ability to raise cash to fund new 

acquisitions by restricting Hispanic’s ability to issue Preferred Stock, or change its capital stock 

structure. Second, Clear Channel’s ability to transfer its stock position can, as Hispanic has 

recognized, materially affect Hispanic’s stock price. The specter of having its stock price plunge 

through Clear Channel’s unilateral activity undoubtedly can have a controlling effect on the manner 

in which Hispanic executives reach crucial business decisions. Moreover, any volatility in its stock 

price would have an adverse effect on any potential financing Hispanic hopes to obtain for its 

corporate expansion in Spanish language radio. 

Finally, Clear Channel has the ability to convert its Class B shares to voting Class A 

shares at any time and thereby exert significant influence over the election of directors to Hispanic’s 

board. Thus, Clear Channel, through its enhanced status and massive resources as a result of its 

merger with AMFM, could assist in Hispanic’s growth and dominance in Spanish language radio 

through Hispanic’s $1 billion acquisition program and then convert its stock into voting shares 

5 



- effectively seizing the largest single voting interest in what would be the dominant Spanish language 

radio station owner and operator in the country. 

At a minimum, therefore, the relationship between Clear Channel and Hispanic 

requires close scrutiny. Hispanic’s disclosures in its public filings recounted above demonstrate the 

potential controlling and intimidating effect Clear Channel’s own interests may have on Hispanic’s 

business operations. The prospect of Clear Channel’s control is all the more suspect in this case 

where over 60% of the Hispanic’s Class A stock is controlled by members of the Tichenor family. 

Together, the Tichenors and Clear Channel would control nearly 90% ofHispanic’s stock. Thistwo- 

party relationship needs to be plumbed before Clear Channel is permitted to retain its interest in 

Hispanic in its merger with AMFM. 

Under the antitrust laws, one entity can control another even without a majority stock 

ownership. Thus, courts construing Section 7 of the Clayton Act and the intraenterpnse conspiracy 

doctrine under Section 1 of the Sherman Act have long recognized that a corporation can exert 

control over a subsidiary even if the parent owns less than 50% of the subsidiary’s stock. The issue 

of control is factual in nature and calls on courts and regulators to examine the relationship between 

entities that appear to be closely related. This also conforms with Congress’s intent to require 

disclosure ofacquisitions in excess of 10% under Hart-Scott-Rodino Premerger Notification, subject 

to review by regulators. 

The Clavton Act 

It is well settled by the United States Supreme Court that a partial acquisition, 

including a passive investment in another entity, may be subject to antitrust liability under the 

Clayton Act. Indeed, “any acquisition by one corporation of all or any part of the stock of another 

6 



corporation. . . is within the reach of [$ 71.” U.S. v. E.I. Du Pont De Nemours and Co., 353 U.S. 

586,592 (1957). Moreover, the initial acquisition is not the only event subject to scrutiny. In & 

Pant the Court rejected appellants claim that $ 7  did not apply “to the holding or subsequent use of 

the stock,” finding that the Clayton Act’s aim was to “arrest apprehended consequences of inter 

corporate relationships before those relationship could work their evil which may be at or any time 

ajier the acquisition, depending upon the circumstances of the case.” Id. at 596-97 (emphasis 

added). The Court concluded that the “Government may proceed at any time that an acquisition may 

be said with reasonable probability to contain a threat that it may lead to a restraint of commerce or 

tend to create a monopoly” Id. at 597 (reinstating Government action under the Clayton Act relating 

to Du Pont’s 23% stake in General Motors, the main buyer of Du Pont fabrics and other automotive 

products). 

- 

It is not only the de facto control by one corporation over another that raises antitrust 

concerns, continued cooperation leading to eventual control is also actionable. In Denver and Rio 

Grande Western Railroad Co. v. U.S., 387 U.S. 485, 504 (1967), the Supreme Court rejected 

Greyhound’s argument that its acquisition of20% ofthe stock of Railroad Express Agency (“REA”), 

another motor common carrier, did not sufficiently evidence Greyhound’s control over REA to 

warrant continued investigation by the Interstate Commerce Commission of the potential 

anticompetitive effect of the transaction. The Court held that although REA’s board was presently 

controlled by other railroad corporations, there was a danger of future cooperation between 

Greyhound and REA that merited further investigation: 

“It is not the possibility of control that may prejudice appellants and 
the public interest, but simply the fact that with Greyhound holding 
20% of REA’s stock there is likely to be immediate and continuing 

7 



cooperation between the companies which appellants claim will be to 
their detriment and which the Government concedes may be against 
the public interest. If appellants are correct, and if such an alliance 
would in fact be against the public interest, then 5 7 of the Clayton 
Act requires that it be stopped in its incipiency.” 

- Id. at 504. See also Gulf & Western Industries. Inc. v. Great Atlantic Pacific Tea Comuanv. Inc., 

476 F.2d 687,694 (2d Cir. 1973) (affirming preliminary injunction, under 5 7 of the Clayton Act, 

enjoining Gulf & Western’s tender offer for 19% of A&P, the supermarket chain, where facts 

demonstrated that “purpose of the acquisition is very likely to provide a basis for eventual control 

of A&P by G&W”); Crane Co. v Harsco Corn., 509 F. Supp. 115,123 (D. Del. 1981) (finding that 

Crane’s tender offer for 20% of Harsco, even where Crane stated that its purpose was for investment, 

was “not exempt from antitrust scrutiny” where “the interest sought to be acquired is sufficiently 

large that influence or control is a realistic possibility”). 
- 

In sum, an investigation into the relationship between Clear Channel and Hispanic 

is warranted because Clear Channel’s 28.7% interest in Hispanic gives Clear Channel significant 

influence, if not de fucto control, over Hispanic’s ability to carry out its business operations, 

including Hispanic’s announced $1 billion expansion plan. At a minimum, there is a serious threat 

that Clear Channel and Hispanic will cooperate to drastically concentrate control over Spanish 

language radio through possible anticompetitive practices. 

The Intraentemrise ConsDiraw Doctrine 

Another area of antitrust law that sheds light on the proposition that a minority 

interest in another entity can create a unity of interest among the parties is the intraenterprise 

conspiracy doctrine. In Couuerweld Corn. v. Indeuendence Tube Corn., 467 U.S. 752 (1984), the 

Supreme Court held that a parent corporation was legally incapable of conspiring with its wholly 
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- owned subsidiary under section 1 ofthe Sherman Act. The Court reasoned that such intraenterprise 

relationships created a unity of interest whereby the two corporations acted as one, and thus, could 

not conspire with one another. Id. at 777. 

Courts following Couuenveld have held that a unity of interest can exist where the 

parent owns less than 100% ofthe subsidiary. See e.%, Direct Media Corn. v. Camden Tel. And Tel. 

- Co., 989 F. Supp. 1211, 1216-17 (S.D. Ga. 1997) (Sherman section 1 claim dismissed under 

intraenterprise conspiracy doctrine where parent owned 5 1 % of subsidiary). The relevant inquiry 

is not how much stock the parent o m ,  but whether the parent exerts defucro control over the 

business affairs of the subsidiary. It is, however, well settled that "[t]o determine whether corporate 

entities are separate enough to be capable of conspiracy, a court must examine the particular facts 

of the case before it." Las Veeas Sun. Inc. v. Summa Corn., 610 F.2d 614,617 (9th Cir. 1979), &. 

denied, 447 U.S. 906 (1980). 
- 

The factual analysis required to determine the corporate separateness of two entities 

was demonstrated in Sonitrol of Fresno Inc. v. American Tel. and Tel. Co., 1986 WL 953 (D.D.C. 

Apr. 30, 1986). There, AT&T was accused of conspiring with two Baby Bells, CBI and SNET, of 

whose stock AT&T owned 32.6% and 23.9 % respectively, to raise rates on phone lines needed by 

plaintiff, who was engaged in the distribution of remote alarm systems for businesses and homes.'3 

The district court referred the matter for factual discovery to a special master whose 

recommendations the district court ultimately adopted. The special master found that CBI and 

SNET adhered to AT&T's corporate policies and that the subsidiaries' shareholders could not elect 

l 3  For the factual background ofthe case, 
.> Co 629 F. Supp. 1089 (D.D.C. 1986). 

Sonitrol ofFresno Inc. v. American Tel. and Tel. 
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- a board of directors that would have acted independently ofAT&T’s interests. Id. at *4-5. Although 

the district court concluded that the parties lacked the legal unity of interest under Couuenveld 

because it was possible for the CBI and SNET boards to act in their own interests, a. at *5, that 

conclusion was only reached after intense factual analysis of the relationship between the parties. 

(Notably, in the context of divestiture, the FCC required AT&T to structurally separate from CBI 

and SNET. In In the Matter of Motion of Cincinnati Bell Inc. for Declaratorv Ruling to Remove 

Uncertaintv ofIts Status Under CommissionDecisions in the Second Comuuter Inauirv, 88 F.C.C.2d 

33,1981 WL 158697 (October 7,1981),theFCCfoundthatAT&T’sminoritystockinterestsinCBI 

and SNET, at the time 29.7 % and 21.1 % respectively, combined with the dependent business 

relationship between AT&T and the Baby Bells, including AT&T’s financial advances to the 

subsidiaries, compelled the conclusion that AT&T controlled the subsidiaries.) 
- 

Thus, as the intraenterprise conspiracy doctrine demonstrates, the relationship 

between two entities, even where the parent holds a minority interest in the subsidiary, requires 

factual evaluation. Clear Channel’s substantial 28.7% holding of Hispanic stock, and the influence 

Clear Channel may exert over Hispanic’s operations from that position, should be examined for any 

characteristics which would give Clear Channel, as a newly formed $25 billion media giant, the 

opportunity to avoid government regulation and reduce competition or obtain monopoly power in 

the radio markets where it and Hispanic own and operate stations, now and in the future, under the 

guise of Clear Channel’s so-called “passive” investment in Hispanic. This approach also conforms 

with the reporting requirement under Hart-Scott-Rodino Premerger Notification, which requires 

government review of the acquisition of more than 10% of another entity, assuming the size of the 

- transaction meets the notice requirement. This requirement reflects Congress’s intent to insure 
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- scrutiny of investment holdings which, although claimed to be passive and for investment only, can 

in fact create a controlling relationship that could affect competition at any level greater than 10% 

of the stock of a target corporation. 

Conclusion 

Clear Chanel’s 28.7% interest in Hispanic’s stock when taken together with 

Hispanic’s plans for significant short term expansion in the same markets where Clear Channel alone 

barely escapes threshold minimum anticompetitive issues, requires a thorough factual investigation. 

This is especially true since Clear Channel is already the largest radio operator in these same 

markets! Among the likely areas for examination are: 

-- any agreements between Clear Channel and Hispanic relating to financing of 

Hispanic’s proposed expansion; 

any relationship between Clear Channel and Hispanic’s board of directors or 

controlling shareholders; 

-- 

-- any documents between the two entities concerning Clear Channel’s instructions or 

preferences regarding Hispanic’s corporate operations, &, acquisitions, mergers etc.; 

any agreements or communications regarding Clear Channel’s intent to convert its -- 

Class B stock into Class A voting stock or to acquire additional Hispanic stock; and 

any documents regarding Clear Channel’s corporate strategy in commonly owned 

radio markets generally and Spanish language radio specifically. 

In light of the unprecedented proposed consolidation of Clear Channel and AMFM 

to create the largest out-of-home media company in the world, with over 830 domestic radio stations, 

it would best serve the public interest, especially the 1 1.8% of Americans that listen to Spanish 

11 

-- 



language radio and the thousands that advertise to those listeners over the radio, for the Government 

to insure that competition in the top 25 radio markets remains robust and not subject to a potential 

behind-the-scenes manipulation by Clear Channel through its control of Hispanic. A thorough 

investigation of the relationship between Clear Channel and Hispanic is required. 

.- 
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